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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT ON ORIGINAL SUIT. 

 
District : Sonitpur  
 

IN THE  COURT  OF  THE  CIVIL  JUDGE  AT  TEZPUR. 
 
Present :  Sri  P.C. Kalita, AJS,  
  Civil Judge, 
  Sonitpur,Tezpur. 
 
         Saturday the  20th  day of December, 2014. 
 
   Title  Suit No. 19 of 2008. 
 
 The State Bank of India,  
 Biswanath Chariali Branch,  
 P.O.- Biswanath Chariali  

Mouza-  Biswanath, 
 District Sonipur (Assam)  ......... Plaintiff. 
 
    -versus - 
1.  M/S S.S & Sons,   
      Proprietor Shri Sawaliya Prasad Kairi,   
 Pavoi Road, 
 P.O. – Biswanath Chariali  

Mouza-  Biswanath,  
      District - Sonitpur (Assam). 
 
2.   Shri Sawaliya Prasad Kairi,   
 Proprietor of M/S S.S & Sons,   
      S/O Late Sahadeo Prasad Kairi,  
 Resident of Biswanath Chariali town. 
 Mouza-  Biswanath,  
      District - Sonitpur (Assam). 
 3.  Smti Rajmoti Devi   
 W/O Late Sahadeo Prasad Kairi,  
 Resident of Biswanath Chariali town. 
 Mouza-  Biswanath,  
      District - Sonitpur (Assam). 
4.  Shri Shivji Prasad Kairi,   
 S/O Late Sahadeo Prasad Kairi,  
 Resident of Biswanath Chariali town. 
 Mouza-  Biswanath,  
      District - Sonitpur (Assam).   ........ Defendants.  
 
 

   This suit coming on for final hearing or having been heard 

on 8th December, 2014.  
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Mr. S.K. Acharyya, 
 Advocate.   ...... For the Plaintiff 
 
 Mr. A.K. Sarma & 
   Mr. S.K. Sarma, 

Advocates              ...... For the defendants. 
 
 

  And having stood for consideration this day, the 20th  day of 

December, 2014, the Court delivered the following Judgment :- 

 

  J   U   D  G  M   E  N  T     

1.  This is a suit for recovery of money due under Cash credit 

loan with interest and other charges with enforcement of Guarantee and 

Sale of Hypothecated and Mortgaged Property.   

 

2.     The plaintiff’s case, inter-alia, in brief, is that the plaintiff, 

State Bank of India, is a body corporate constituted under the State Bank 

of India Act (1955) having its local Head Office at A.T.Road, Bharulumukh, 

Guwahati-9, carrying on its banking business through diverse branches 

and in particular a Branch at Biswanath Chariali. The defendant No.2, Sri 

Sawaliya Prasad Kairi was a customer and constituent of the plaintiff bank 

carrying on grocery wholesale-retail business at Biswanath Chariali, 

Proprietor of M/S S.S. & Sons. The defendant No. 2, on 12-02-1997, 

applied to the plaintiff bank for a cash credit loan accommodation for his 

Grocery shop and on 28-02-1997, the plaintiff bank sanctioned the said 

loan amount to a overall drawing limit of Rs. 3,00,000/- (Three lacs), 

enhancing the earlier limit of RS. 2,00,000/- by closing down the previous 

CC Account No. 2  and by brought forwarding the previous balance 

amount of Rs. 1,85,711/- in the new CC Account No. 1, under the terms 

and conditions laid down in this regard. Smti Rajmoti Devi, defendant No. 

3 and Sri Shibaji Prasad Kairi, defendant No. 4, stood guarantors of the 

defendant No.2 binding themselves. The defendant Nos. 2, 3 and 4 

created Equitable Mortgage over their 3 kathas 1 lessas of land under Dag 

No. 140 of PP NO. 104 of Biswanath Chariali town. The said loan amount 

was lent and advanced against hypothecation of goods, stocks and 

merchandise of his (defendant No.2) proprietary business of M/S S.S. & 

Sons, minimum interest @ 19% per annum with quareterly rests.  
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   It is also pleaded that pursuant to the above advance a fresh 

Cash Credit loan account was opened in the name of defendant No.1 with 

the plaintiff bank at Biswanath Chariali Branch. The defendant No.2 as 

borrower has been withdrawing monies from the said account time to 

time according to his business requirement and was earning profits there-

from and depositing some amount therein from time to time. That there 

being violation of terms and conditions of the said cash credit loan 

account due to non-deposit of the sale proceeds by the defendant No. 2 

into the Cash Credit Loan Account, the plaintiff was compelled to renew 

the limit of said Cash Credit Loan account from Rs. 3,00,000/- to Rs. 

1,50,000/- vide letter dated 20-02-2002 issued to the defendant No.2, 

which was duly received by the defendant No. 2 on 20-02-2002. The 

operation of the said cash credit loan account became sticky and despite  

acknowledging their liability to pay the outstanding debit to the plaintiff.  

The defendants failed and neglected to regularize the operation of the 

cash credit loan account and to liquidate the plaintiff’s dues with due 

interest and other charges violating the terms and conditions of the loan 

account. The plaintiff issued letter of Demand on diverse dates to the 

defendant, but found no response. Hence, this suit.      

3.   The defendant Nos. 1 and 2 have contested the suit by filing 

written statement. In their written statement, it is contended inter-alia, 

that there is no cause of action for the suit, the suit is not maintainable in 

its present form, the plaint has not been properly signed and verified by 

the duly authorized Bank Official and according to law.  

   It is contended that the plaintiff has calculated compound 

interest in the account but there was no such agreement between the 

parties, by which, the plaintiff is entitled to calculate compound interest. 

Therefore, the calculation of interest and other charges in the account of 

the plaintiff bank is totally wrong and the defendants are not bound to 

pay such interest on interest and charges.  

  It is further, contended that the interest which has been 

stipulated as payable by the defendant with quarterly rests is inherently 

vicious and is hit by the USURIOUS LOANS ACT. Therefore, the 

defendants prayed for dismissal of the suit.  

4.   It may be mentioned that the suit proceeded exparte against 
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the defendant No. 3 vide order dated 20-04-2010 and against defendant 

No. 4 vide order dated 19-08-09. 

  

5.          Upon the pleadings of the parties and hearing both sides, the 

following issues are settled for decision :- 

1. Whether there is cause of action for the plaintiff to     file 

the present suit ? 

  2.  Whether the suit is maintainable in its present form? 

3. Whether the suit is barred under the provisions of 

USURIOUS LOANS ACT? 

4. Whether the suit is barred by limitation? 

5. Whether the plaintiff is entitled to recover a sum of Rs. 

2,04,272.37 along with interest thereon from the 

defendants jointly and severally for taking a cash credit 

loan from the plaintiff bank?    

6. Whether the plaintiff is entitled for a decree as prayed 

for? 

7.  To what relief / reliefs the parties are entitled? 

 

6.  The plaintiff has examined only one witness and exhibited 

some documents to prove its case.  On the other hand, the defendant has 

adduced no witness.   

   

Discussions, Decision and reasons thereof. 

7. I have carefully perused the entire case records, evidence, 

both oral and documentary, available on record. Heard the argument 

advanced by learned advocates of both sides. Now, let us examine the 

evidence on record to decide the case at hand.   

 

Issue No.1 

8.   Whether there is cause of action for the plaintiff to file the 

present suit ? 

 The plaintiff bank in the plaint stated that the defendant No. 

2, Sawaliya Pd. Kairi was granted a cash credit loan amount of             

Rs. 3,00,000/- on 28-02-1997 @ 19% per annum with quarterly rests, to 
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which, the defendant Nos. 3 and 4 stood as guarantors . The defendants 

failed to repay the loan amount. The plaintiff issued several demand 

notices but defendants did not respond. The defendants have disputed 

the aforesaid contention of the plaintiff.  

 A cause of action is a bundle of essential facts, affirmed by one 

party and denied by the other party. In the present case, on careful 

perusal of the entire case record, I find a bonafide dispute between the 

parties which requires judicial investigation. So, there is a cause of action 

for the suit. Hence, this issue is decided in the affirmative and in favour of 

the plaintiff. 

 

Issue No.2 

9.  Whether the suit is maintainable in its present form?  

   This issue has raised by the defendant Nos. 1 and 2 in their 

written statement, but the defendants have failed to show as to why and 

how the suit is not maintainable in the present form. In absence of any 

specific plea, regarding maintainability of the suit, the suit can not be said 

to be not maintainable.  

  Hence, this issue is decided in the negative.  

 

Issue No.3 

10. Whether the suit is barred under the provisions of 

USURIOUS LOANS ACT? 

 This issue is brought on record by the defendants through 

their written statement but the defendants have failed to substantiate as 

to how the suit is barred under the provision of USURIOUS LOANS ACT. 

  Hence, this issue is decided in the negative and against the 

defendants.  

 

Issue No.4 

11.  Whether the suit is barred by limitation? 

 This issue is raised by the defendant Nos. 1 and 2 in their 

written statement, but the defendants have failed to show as to why the 

suit is barred by law of limitation.  

  Hence, this issue is decided in the negative and against 
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the defendants.  

 

Issue No. 5 

12.    Whether the plaintiff is entitled to recover a sum of         

Rs. 2,04,272.37 along with interest thereon from the defendants 

jointly and severally for taking a cash credit loan from the plaintiff 

bank?  This is the vital issue to be adjudicated upon in this suit.  

 

  PW 1 Sri Gautam Rai Choudhury, Chief Branch Manager 

and Principal Officer of State Bank of India, Biswanath Charali 

Branch, submitted evidence-in-affidavit as PW 1. PW 1 Sri Gautam 

Rai Choudhury, in his evidence-in-affidavit stated that the defendant 

No.2 applied for a cash credit loan accommodation on 12-02-1997 to 

the plaintiff bank and the plaintiff bank accordingly, sanctioned a 

loan amount of RS. 3,00,000/- enhancing the earliear limit of Rs. 

2,00,000/- by closing down the previous CC account No. 2 , 

minimum interest @ 19% per annum with quarterly rests. He also 

stated that the defendant No. 3 and 4 stood guarantors against the 

said loan amount. The defendant No. 2 has deposited some amount 

from time to time, but, lateron has failed to regularize the operation 

of the cash credit account and to repay the loan amount.  He has 

exhibited the loan application dated 12-02-1997 as Ext.2., statement 

of Loan Account as Ext. 45, Statement of accrued interest as Ext. 

46.  

      

     During cross-examination, this PW 1 stated that he has 

not submitted the guidelines/directive of interest issued by the 

Reserve Bank of India. It is not possible to ascertain the rate of 

interest to be recovered from the defendant, if the bank is not 

aware of or it is not known by the Court about the directive of 

interest issued by Reserve Bank of India. He admitted that in Ext. 7 

at page 1, in one place it is written as 28-02-97, but there is no 
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signature of the concerned official. In Ext. 19, there is no seal, 

stamp of the concerned official. In Ext. 20 to 29, there is no 

signature of bank official. Ext. 45 is the Photostat copy of ledger 

account of defendant No.1. In Ext. 45, after photocopies, two 

printed statement of account belongs to the defendant No.1 have 

been submitted but there is no signature of bank official and no 

mention about the bank account. He does not know as to in which 

account of the defendant No.1, these statements are connected. 

After this two printed page, there is a Computer statement of 

account of defendant No.1 wherein the account number of the 

defendant No.1 was written as 11267124782 but there is no 

signature, seal, from bank official. In Ext. 45, there is no mentioned 

about how many pages are there and there is no mentioned who 

has certified that account and there is no mentioned who prepared 

that certificate and there is also no mention the date of the 

certifying officer. In Ext. 45 the interest portion is not added. He 

does not know the signature exhibited as Ext. 45(1) on Ext. 45. 

 

 He also stated that in Ext. 46, it appears that the 

interest is calculated from 01-12-07, but does not appear to be 

calculated till August, 2008. Ext. 46 is not the correct form of 

calculation and as such, the same is not acceptable in the eye of 

law.  

 Banker’s Books Evidence Act, 1891,  provides:  

 

  Mode of proof of entries in the banker’s books-  

subject to provisions of this Act, a certified copy of any entry in a 

banker’s books shall in all legal proceedings be received as prima 

facie evidence of the existence of such entry, and shall be admitted 

as evidence of the matters, transactions and accounts therein 

recorded in every case where, and to the same extent as, the 

original entry itself is now by law admissible, but not further or 
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otherwise.   

   Thus, the bare perusal of the provisions of the said Act, 

shows that the entry in banker’s book has to be properly certified by 

the Bank. In that back ground let me go through the bank entries 

exhibited by the plaintiff. In the instant case it is seen that there is 

no mentioned as to who had certified the Account number of 

defendant No.1 in Ext. 45 and this PW 1 could not identify the 

signature Ext, 45(1) on Ext. 45. PW 1 further admitted that Ext. 46 

is not the correct from of calculation and so, the same is not 

acceptable in evidence.    

 

 The Bank Account statements present the manner of 

transactions maintained by account holder and describes the various 

credit and debit made by the account older. The bank statements 

describe the monetary conduct of the defendant but where the 

statement furnished does not reflect the statement in computer 

printout and the same has not been certified properly, it amounts to 

serious irregularities.   

 

 In view of the above facts and circumstances, it is seen 

that the Ext. 45, Statement of Loan Account and 46, statements of 

accrued interest, have no evidentiary value and not admissible, in 

the eye of law.  

  Hence, this issue is decided in the negative and against 

the plaintiff.  

 

Issue Nos. 6 & 7. 

13.    Whether the plaintiff is entitled for a decree as prayed 

for and  

    To what relief / reliefs the parties are entitled? 

   

  Both these issues are inter-related each other and as 
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such, taken together for discussion.  

  

 In view of the discussions and decisions made in the 

Issue No. 5, both these issues are decided in the negative and 

against the plaintiff.        

 

14.  In view of the above discussions, I hold that the 

plaintiff’s suit is dismissed on contest without cost.    

 

 O  R  D  E  R 

15.           In the result the suit is dismissed on contest without 

cost.   

 

16.   Prepare the decree accordingly.  

 

17.             Judgment is given under my hand and seal of this Court 

on this 20th day of December, 2014. 

 
 

( P.C. Kalita ) 
Civil  Judge,  

   Sonitpur,Tezpur 
Dictated and corrected by me, 
 

 
 ( P.C. Kalita ) 
Civil Judge, 

Sonitpur,Tezpur                               
  

Transcribed by me. 
 

(R.Hazarika) 
Steno. 

 
 
 
 
 

Class  


